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Judicial Ascertainment of Trade Usage: Two Conversions from

Customary Practice to Adjudicative Norm

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Trade usage performs two distinct functions in adjudication. Under Article 466 of the Civil Code it is an element
in construing disputed terms; under Article 510 it supplies a norm that fills gaps in the contract. The two functions demand
different proof, yet Article 2 of the Interpretation on the General Part of Contract supplies a single definition covering both,
which produces widespread mismatch: courts supplement contracts by invoking industry practice without asking whether the
counterparty knew of it, or rewrite clear terms on a finding that the parties knew the practice. This article argues that application
requires two conversions of different natures. The first converts customary practice into party intention, and its object of proof is
the counterparty's knowledge at the time of contracting, constrained by the priority of the plain meaning. The second converts
industry practice into an adjudicative norm, whose object of proof is general adoption, subject to the negative requirements of
mandatory law and public order, and which may not create primary rights and obligations in the name of supplementation.

Key words: trade usage; contract interpretation; gap filling; burden of proof; adjudicative norm
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