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The Discretionary Limits of Allocating the Burden of Proof in Civil
Litigation
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(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The allocation of the burden of proof appears governed by Article 91 of the Interpretation of the Civil Procedure
Law, yet discretion is pervasive. This article argues that the normative theory supplies the basic framework but cannot alone
resolve three situations: where the identification of elemental facts is contested, where evidence lies exclusively with one party,
and where the standard of proof requires specification. Judicial discretion operates on three levels. The first is normative
interpretation, deciding through teleological restriction or extension whether a fact belongs to the requirements for the creation of
a right or to its obstruction, bounded by text and legislative purpose. The second is obstruction of proof: under Article 95 of the
Evidence Provisions, where a party controlling evidence refuses without justification to produce it, the burden is adjusted as a
sanction rather than a reversal. The third is specification of the standard of proof, translating "high probability" under Article 108
into different degrees of probability for different case types. Each level has its limit: the first may not override express law, the
second presupposes an act of obstruction, and the third may not fall below a preponderance. Clarification, disclosure of mental
evaluation and appellate review are proposed as procedural controls.

Key words: burden of proof; normative theory; elemental facts; obstruction of proof, standard of proof; disclosure of
reasoning
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