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Resolution Defects in Company Law: Distinguishing Non-formation

from Voidability

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The 2023 revision of the Company Law classifies defective resolutions into three categories: void, voidable and
non-existent. The taxonomy is formally complete, yet practice still distinguishes them by an intuition about the gravity of the
defect, producing two kinds of error: defects that prevent formation are treated as grounds for avoidance and thus subjected to the
sixty-day period, while defects that merely justify avoidance are treated as nullities and thus escape any period. This article
argues that the criterion is not gravity but whether the elements of will-formation are present. The four situations listed in Article
27, namely no meeting, no vote, insufficient attendance or voting weight, and insufficient approval, all concern whether a
resolution has come into existence, so an action to confirm non-existence is declaratory and not subject to any period. Article 26,
covering unlawful convening or voting and contents contrary to the articles of association, concerns defects of an existing
resolution, so avoidance is constitutive and subject to the sixty-day and one-year periods. Accordingly, a resolution contrary to
the articles is voidable rather than void, and minor procedural defects without substantive effect should not be annulled.
Procedurally, where the court finds non-existence but the claimant seeks avoidance, the court should clarify and permit
amendment rather than dismiss. Protection of bona fide third parties under Article 28 follows an internal-external distinction.

Key words: company resolution; non-existence of resolution; voidability; will-formation; period; bona fide third party
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