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Procedural Protection of Third Parties in the Disposal of Criminal

Assets: From "Hearing Opinions'" to an Adversarial Structure

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 245 of the Criminal Procedure Law requires that a criminal judgment dispose of property seized,
distrained or frozen. Such disposal inevitably affects the property rights of persons who are not parties to the criminal case, yet
current rules grant them only the right to have their opinions heard, with attendance at trial left to the court's discretion. They are
not parties, have no independent right of appeal, and may only request the procuratorate to protest. This structure substitutes ex
officio inquiry for an adversarial process, resolving ownership disputes that ought to be tried through evidence, cross-
examination and argument by a single formula. This article argues that the disposal of criminal assets includes a determination of
ownership and is civil in nature, so adversarial elements should be introduced: third parties should be allowed to participate,
present and challenge evidence and argue, with their contentions recorded in the judgment; they should be allowed to appeal or
apply for review of the property disposal independently rather than relying solely on protest; and in enforcement they should be
able to bring an action objecting to enforcement. Substantively, proceeds of crime, instruments of crime owned by the accused
and lawful property of third parties should be distinguished, with the prosecution bearing the burden of proving that property is
proceeds of crime.

Key words: criminal assets; third party; ownership objection; adversarial structure; burden of proof; action against
enforcement
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