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Effect of Preliminary Contracts and the Boundary with the Formal
Contract: Articles 6 to 8 of the Interpretation on the General Part of

Contract

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Preliminary contracts in China moved from an innominate to a nominate category when Article 495 of the Civil
Code recognized their independent status, and Articles 6 to 8 of the Interpretation on the General Part of Contract further specify
identification, breach and damages. The fuller regulation has not dissolved the controversies but sharpened three questions: how
to distinguish a preliminary contract from the formal one; whether breach entitles the promisee to compel conclusion of the
formal contract; and whether damages cover reliance or performance interest. This article argues that the criterion for distinction
lies in the completeness of content and the parties' intent: where the subject matter, quantity and price have been agreed and no
reservation to conclude a further contract is expressed, the contract should be treated as formal. As to effect, the duty to negotiate
should be the rule and compelled conclusion the exception, the exception being confined to cases where the content is complete,
the conditions for conclusion are satisfied and compulsion does not offend personal autonomy. Breach includes refusal to
conclude and negotiating in bad faith, the latter judged by whether the terms offered markedly deviate from the preliminary
contract and whether reasonable efforts were made. Damages are measured by reliance interest, including expenses of
contracting and preparation and loss of opportunity, not performance interest; the factors listed in Article 8 inform the quantum
rather than transform its nature.

Key words: preliminary contract; formal contract; compelled conclusion; duty to negotiate; reliance interest; deposit
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