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The Effect of the Surety's Declaration after Lapse of the Guarantee
Period: Centering on Article 34(2) of the Judicial Interpretation on

Security under the Civil Code
ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Once the guarantee period lapses, the suretyship liability is extinguished. Whether the surety's signature on a
demand letter thereafter revives liability divides the courts. Most decisions hold that signature amounts to reconfirmation; a
minority, following Article 34(2) of the Interpretation on Security, hold that signature merely acknowledges receipt unless a new
contract of guarantee is proven. This article defends the latter on three grounds: the guarantee period is a preclusive period whose
lapse extinguishes the substantive right rather than merely conferring a defence, so there is no defence to waive; the rule that
consent to perform after limitation expires cannot be retracted rests on the loss of a defence and cannot be analogized; and a new
contract of guarantee requires an independent declaration of intent, which a bare signature lacks. Partial performance, new
security, signed statements of account and claims filed in bankruptcy are therefore judged separately by whether such intent
exists.

Key words: guarantee period; preclusive period; demand letter; new contract of guarantee; limitation; declaration of intent
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