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Reviewing the Validity of Non-Compete Covenants: A Three-Tier
Structure of Eligible Subject, Reasonable Content and Adequate

Consideration

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: A non-compete covenant restricts the employee's freedom of occupation; its justification lies in the protection of
trade secrets coupled with compensation. Judicial review has largely remained formal: a written clause is upheld without asking
whether the employee actually had access to trade secrets; failure to pay compensation is treated as invalidating the covenant,
ignoring the statutory mechanism of release after three months; liquidated damages are reduced under general rules, ignoring
their preventive function. This article proposes a three-tier review: eligible subject, meaning that the employee must be senior
management, senior technical staff or otherwise bound by confidentiality, the last category determined by actual access and
proven by the employer; reasonable content, meaning that scope, territory and duration must correspond to the legitimate interest
protected, with excess void but the remainder preserved; and adequate consideration, meaning that compensation and liquidated
damages must be proportionate, defaulting to thirty percent of average monthly wage where unagreed, and reducible but not to
Zero.

Key words: non-compete covenant; trade secret; eligible subject; economic compensation; liquidated damages; validity
review
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