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Substantive Review of the Exclusion of Repeated Confessions:

Continuing Taint and the Assessment of Attenuation

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 124 of the Interpretation of the Criminal Procedure Law extends exclusion from the first confession to
repeated confessions made under the influence of torture, subject to two exceptions: voluntary confession before a different
investigator during investigation, and voluntary confession after rights warning at later stages. Practice has turned the exceptions
into formal requirements: different signatures suffice for a change of investigator, and transfer to the next stage suffices for
attenuation, thereby dissolving the rule. This article argues that the basis of exclusion is continuing taint, namely the causal link
between the later confession and the torture; the two exceptions are statutory presumptions of attenuation rather than automatic
exemptions, and courts must still examine whether the taint was actually broken. Attenuation should be assessed by the interval,
the interrogator, the place, the substance of the warning and the intervention of independent evidence. Accordingly, once the
defendant supplies leads, the prosecution must prove lawfulness; failure to do so presumes continuing taint and requires
exclusion.

Key words: repeated confession; exclusion of illegally obtained evidence; continuing taint; attenuation; burden of proof
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