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Distinguishing Change of Circumstances from Force Majeure: A

Dual Structure of Impossibility and Impediment of Performance

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Distinguishing change of circumstances from force majeure is a classic difficulty in contract law. Their elements
overlap heavily: both require a change in objective circumstances, unforeseeability, and absence of attribution; yet their
consequences differ sharply: force majeure excuses performance, while change of circumstances permits modification or
termination. Confusion in practice stems from using the nature of the event rather than its impact on performance as the criterion.
This article argues that the axis is the form of the impediment: force majeure points to impossibility, where performance is
factually or legally impossible; change of circumstances points to hardship, where performance remains possible but continued
performance would seriously upset the balance of interests. A three-step test follows: whether performance is possible, whether
the purpose of the contract can be achieved, and whether the risk is a commercial risk the party should bear. Where one event
qualifies as both, the party may choose either remedy but may not recover twice; judicial modification is bounded by the duty to
renegotiate and by proportionality.

Key words: change of circumstances; force majeure; impossibility of performance; hardship; commercial risk; duty to
renegotiate
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