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Distinguishing Debt Assumption from Guarantee: Interpretation of

Intent and the Rule of Presumption

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Whether a third party's promise to pay the debtor's obligation constitutes debt assumption or guarantee is among
the most confusing issues in practice. The economic functions are similar, but the consequences differ markedly: debt assumption
creates a joint obligation free from the guarantee period and with limited defenses, whereas guarantee creates a secondary
obligation protected by the guarantee period and the defense of prior recourse, with a right of recourse against the debtor.
Divergence stems from treating wording as the sole criterion. This article argues for interpretation of intent as the primary
method, supplemented by a rule of presumption: first interpret the third party's intent under Article 142 of the Civil Code,
considering wording, purpose, interest nexus, and order of performance; where interpretation remains inconclusive, presume a
guarantee under Article 36(3) of the Judicial Interpretation on Security, because a guarantee imposes a lighter burden and the
presumption accords with proportionality and ordinary risk allocation. Accordingly, credit enhancement documents such as
shortfall undertakings, liquidity support, and repurchase commitments should be characterized by their content; corporate debt
assumption should follow the rules on security resolutions; and courts should clarify the nature of claims to avoid losing
substantive rights through mischaracterization.
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