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The Basis of Liability and the Applicable Structure of the Notice-
and-Takedown Rule: The Effect of Qualified Notice and the

Proportionality of Necessary Measures

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 1195 of the Civil Code establishes the notice-and-takedown rule, while Article 1197 imposes joint
liability where the provider knows or ought to know of infringement. Practice diverges: some treat notice-and-takedown as an
independent basis of liability, so that failure to remove upon notice entails liability; some treat it as a safe harbor, so that
compliance with notice absolves fault. This article argues that the rule functions as a mechanism for proving fault rather than an
independent basis: once a qualified notice arrives, failure to take necessary measures raises a presumption that the provider
subsequently knew of the infringement and is liable for the aggravated damage, while an unqualified notice produces no such
presumption. Accordingly, the qualification of notice should turn on prima facie evidence and real identity information,
necessary measures should be limited by proportionality, and counter-notice should lead to termination of measures within a
reasonable period.

Key words: notice-and-takedown; network service provider; presumption of fault; necessary measures; counter-notice;
constructive knowledge
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