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The Normative Nature and Defects of the Notice-and-Consent Rule:
Centering on Articles 13 to 17 of the Personal Information Protection

Law

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 13 of the Personal Information Protection Law lists consent as one of the legal bases for processing
personal information, while Articles 14 to 17 prescribe the requirements of consent and the duty to inform. Practice diverges:
some treat consent as a pure declaration of will whose effect depends entirely on the party's intention; some treat it as an
omnipotent basis, so that processing with consent is always lawful. This article argues that consent is a quasi-juristic act whose
effects are determined by law rather than by intention, that its validity is therefore limited by law and cannot waive non-waivable
rights, that the duty to inform is independent so that breach constitutes unlawful processing even with consent, that consent
requires voluntariness, explicitness and informedness, that blanket consent is generally invalid, and that defects should be
handled under the rules of fraud, duress and material misunderstanding.
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