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The Normative Nature of Penalty Reduction and the Structure of
Judicial Discretion: An Interpretation of Article 585(2) of the Civil

Code

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 585(2) of the Civil Code empowers courts to reduce excessive liquidated damages. The nature of this
power is contested among theories of formative right, defense, and judicial discretion, and the nature determines both procedure
and effect. This article argues that the power to seek reduction is the debtor's defense, and the judgment is a formative one,
structured as "defense, review, formation": the debtor raises the defense, the court examines whether the stipulated sum is grossly
disproportionate to the loss, and if so, forms a new obligation by judgment. The criterion is not a mechanical multiple of the loss,
but the promisee's performance interest, qualified by the promisor's fault, the degree of performance, and the allocation of risk at
contracting. By type, monetary debts are measured by the cost of capital, continuing contracts by the cumulative impact of
breach, service-period and non-compete clauses by actual investment and substitutability, and termination penalties by the nature
of the right to terminate. Procedurally, reduction cannot be initiated ex officio, clarification presupposes a party's assertion, and
adjustment on appeal is limited by the prohibition of reformatio in peius.
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