AP P AL AR S8 R
T E E A AR

AR 2K
(CZHEBERIMES AT, ZH A0 2300000

FEE: ROLMEIIE T ANASE TYRGESE — L E— %N, B “REFRAEEIL” #
Ny R LML, HRIRUANSZ R o X AR, R EEO A LE IR VR R [ R 08 A, (R
GRS G 5 S A& R MR e, 8RN SCSS VR AT, 38 e JIERTFE T RS2, 4
RALAATIE o ALK, ik RSN AT 20 YIRS ) IR AS TR 6 4776 i 32 B, HEH BN LA
18 715 S AR L GRS AR 38 A0 S AR AR I AR OB, TR Rl R B R £ Bl A
FAESRBUA AT 26 0Fs B R AERATRE T . BRI EHEE L2 NN =42 2R &%
DL R R V5 1 EARAL, & DRI AN BE S FE AN 4 R4 . sS85, RUIX 0 A Bl 4K
WE M. RS EREE RN DAL SERWES, 2RI S 2k
N RUR: 43 i o

KRR M EAL BT AR BRI BREIE: EEAEXZA

FESHES: D232 HEEFIRE: A XEHRS: WILT(2023)02-0001-13

The Effect of Transferring Mortgaged Property and the Mortgagee's

Right of Pursuit: An Interpretation of Article 406 of the Civil Code

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 406 of the Civil Code reverses Article 191 of the Property Law: instead of prohibiting transfer without the
mortgagee's consent, it permits transfer while preserving the mortgage. The regulatory focus thus shifts from licensing transfer to
the mortgagee's right of pursuit, yet the structure remains unclear as to the validity of the transfer contract, the nature of the
notification duty, the limits of pursuit, and the operation of subrogation into the proceeds. This article argues that the transfer
contract is valid in principle and that the real right passes notwithstanding the mortgage; the mortgagee is protected by the
combined mechanisms of pursuit and subrogation into proceeds. Notification is not a condition for the transfer's validity but a
precondition for claiming accelerated payment or deposit. Pursuit is limited in three settings: enforcement, bona fide acquisition,
and sales in the ordinary course of business. Subrogation into proceeds is a statutory real subrogation, conditioned on the
mortgagee's ability to control the proceeds. In practice, risk should be allocated by distinguishing immovable from movable
mortgages, ordinary from ordinary-course transfers, and transfer from seizure.

Key words: transfer of mortgaged property; right of pursuit; subrogation into proceeds; notification duty; bona fide
acquisition; buyer in ordinary course
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