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Ascertaining Expectation Interest and the Duty to Mitigate: On the
Interface between the Differential Theory and Substitute

Transactions

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Compensation for expectation interest is the most contested area of liability for breach of contract. Article 584 of
the Civil Code defines the scope by reference to the benefit obtainable upon performance and caps it by foreseeability, yet
calculation, burden of proof, and judicial discretion remain unclear. This article argues that expectation interest should be
calculated primarily by the differential theory, supplemented by substitute transactions and abstract calculation, with the
sequence depending on whether a substitute transaction occurred and whether a market price is available. The differential theory
compares the actual patrimony with the hypothetical patrimony had performance occurred, rather than simply summing profits;
hence saved costs, avoided losses, and gains obtained must be deducted. The duty to mitigate is an obligation without correlative
right, whose breach reduces damages rather than creating liability; reasonableness is measured by what the aggrieved party could
be expected to do in the circumstances, considering expertise and information. Mitigation overlaps functionally with causation
and contributory fault, and double deduction must be avoided. Expectation interest must be proved to a high probability; where
precise calculation is impossible, discretion may be exercised with reasoning, a ceiling, and reviewability. Sales, lease and
construction, services and equity transactions require distinct rules.

Key words: expectation interest; differential theory; substitute transaction; duty to mitigate; foreseeability; discretionary
damages
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