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The Effects of Expiry of Limitation Periods and the Rules of
Invocation: The Interface between the Defence-Right Theory and the

Prohibition of Judicial Initiative

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Civil Code adopts the defence-right theory of limitation: upon expiry, the obligor acquires a right to refuse
performance, while the substantive right and the right of action subsist. The normative significance of this theory lies in
entrusting the effect of limitation to the obligor, balancing protection against evidentiary hardship with the maintenance of
transactional credit. Three difficulties arise in application: the manner of invoking the defence and the limits of judicial
clarification; the standard for identifying waiver of the benefit of limitation; and the treatment of accessory rights, set-off, and
voluntary performance after expiry. This article argues that the original claim converts into a natural obligation whose right of
claim persists without enforceability; once the defence arises, the obligor may waive it expressly or impliedly, provided the
waiver presupposes knowledge of the expiry; courts may neither apply limitation of their own motion nor persuade the obligor to
invoke it under the guise of clarification; security established after expiry is unaffected, whereas security established before
expires with the principal claim; set-off should be permitted where the active claim was already eligible for set-off before expiry;
voluntary performance may not be reclaimed and is not unjust enrichment. Procedurally, the timing of the defence, new defences
in appeal and retrial, and the judge's passive duty of clarification must be observed.

Key words: limitation of actions; defence-right theory; natural obligation; waiver of limitation benefit; prohibition of
judicial initiative; set-off
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