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Concurrent and Alternative Application of Deposit and Liquidated
Damages: Reconciling the Penal Character of Earnest Money with

Compensation for Loss

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 588 of the Civil Code provides that where a contract stipulates both liquidated damages and a deposit, the
non-breaching party may choose between them upon breach, and where the deposit is insufficient to cover the loss, may claim
compensation for the excess. This rule leaves three gaps: whether the choice is a substantive or procedural right and when it may
be exercised or altered; whether partial concurrence is permissible for distinct breaches; and how the excess compensation
interacts with liquidated damages. This article argues that the right of choice is a formative right exercised by declaration,
manifested in litigation as the selection of claims, fixed in principle before the close of first-instance debate. Deposit and
liquidated damages may not be applied concurrently to the same breach, but may be asserted separately for distinct breaches.
Compensation for the excess is damages subject to foreseeability and mitigation, and must not duplicate liquidated damages. The
deposit rule performs both penal and compensatory functions, with its penal effect capped at twenty per cent of the contract value;
any excess does not produce deposit effects. In practice, deposits must be distinguished from earnest money, security money, and
margins, with emphasis on written stipulation and actual delivery, and judgments should specify the order of set-off against the
principal.

Key words: deposit rule; liquidated damages; alternative application; partial concurrence; compensation for loss;
foreseeability
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