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The Limits of Piercing Privity of Contract by Actual Constructors:

Outstanding Payment and the Concurrence with Subrogation

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 43 of the Judicial Interpretation on Construction Contracts permits actual constructors to sue the employer
directly, with the employer liable within the scope of outstanding project payments. This provision is a statutory exception to
privity, justified by the protection of migrant workers' remuneration, yet its application has been widely expanded: some courts
allow such actions regardless of the plaintiff's status, some equate the scope of outstanding payment with the totality of unpaid
sums, and some confuse Article 43 with the subrogation path under Article 44. This article argues that Article 43 requires three
elements: the status of actual constructor, the qualified quality of the works, and outstanding payment by the employer. The
liability is a statutory direct liability rather than joint or subsidiary liability, limited to the outstanding amount after deducting
payments, set-offs, and deductions already made. Article 44 is not concurrent but residual: where Article 43 applies it takes
precedence, and where it does not, subrogation remains available. Procedurally, actions against the employer require joining the
contractor as a third party, and judgments should specify both the amount and the order of performance.

Key words: actual constructor; privity of contract; outstanding project payment; subrogation; employer's liability;
construction contract
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