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Priority Conflicts between Factoring and Pledges over Accounts

Receivable

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: A single account receivable may be pledged to a bank as security for a loan and later assigned to a factor for
financing. Both arrangements are lawful, yet they compete for the same payment, and a priority conflict ensues. The Civil Code
governs the creation and effect of factoring and of pledge separately, but provides no specific rule for their coexistence; only the
judicial interpretation on security refers to the priority rules by analogy. This article argues that priority should turn on publicity:
factoring registration and pledge registration should both be understood as security publicity, and factors and pledgees as security
holders, so that Article 414 applies by analogy. Registered rights rank before unregistered ones; among registered rights, the
earlier registration prevails; among unregistered rights, the earlier notice to the debtor prevails; where neither registration nor
notice exists, distribution follows the ratio of financing or service remuneration. Good faith acquisition applies only to mistaken
registration or unauthorized disposition, and should not be generalized into a priority rule. As to special cases, future receivables
take the time of registration rather than the time of creation as the baseline; anti-assignment clauses cannot be asserted against
factors or pledgees; the debtor's defences and set-off survive assignment and pledge; fictitious receivables should be treated
differently according to whether they are wholly fabricated or merely inflated; and registration errors should be remedied by
correction, objection, and compensation actions.

Key words: factoring contract; pledge of accounts receivable; priority; publicity principle; functional approach to security;
registration as defense
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