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Testamentary Trusts: Requirements of Formation and the Structure

of Administration

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 1133 of the Civil Code permits natural persons to create testamentary trusts in accordance with law, while
Article 13 of the Trust Law requires such trusts to comply with the law of succession on wills. The interaction of the two
provisions subjects testamentary trusts to both regimes and generates interpretive disagreement over their requirements of
formation. This article argues that a testamentary trust combines a unilateral act with a trust relationship: the will is the unilateral
declaration creating the trust, while the trust relationship arises when the will takes effect and the trustee accepts. Formation
should therefore be examined in three layers: validity of the will, certainty of the trust (identifiable property, ascertainable
beneficiaries, lawful purpose), and acceptance by the trustee, with substitution by the beneficiaries where the designated trustee
declines or is disqualified. The relationship between executor and trustee should be analysed in two modes: where combined,
duties and liabilities must be treated as a whole; where separated, the boundary lies between administration and distribution. The
beneficiary holds a claim to trust benefits during the trust and a residual claim to the trust property upon termination; beneficial
interests are assignable and inheritable unless the trust instrument provides otherwise. Practical difficulties concern refusal by the
trustee, registration of trust property, forced heirship, and payment of estate debits.
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