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Determining the Base and Calibrating the Multiple in Punitive

Damages for Intellectual Property Infringement

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Punitive damages for intellectual property infringement have moved from the question of availability to the
question of calculation. This article argues that the base should be identified through a three-tier sequence with one substantive
limit: actual loss first, infringer profit second, and a reasonable multiple of licensing fees third, each tier available only when the
preceding one is indeterminate. Whatever method is used, only losses or profits causally attributable to the infringement may
enter the base. The multiple should be calibrated on two axes, intent and seriousness, measured by scale, duration, territorial
reach, the relationship between the parties, and post-infringement conduct. Statutory damages should not serve as the base, lest
double evaluation and repeated punishment ensue. Procedurally, discovery, evidentiary obstruction, and document production
orders are the means to convert estimation into proof.
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