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Validity of Arbitration Clauses in Administrative Agreements

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Arbitration clauses commonly appear in public-private partnership agreements, concession agreements, and
investment promotion agreements. Courts differ on their validity. This article argues for a two-step inquiry separating the nature
of the agreement from the nature of the dispute. Where the agreement as a whole is administrative, an arbitration clause is in
principle invalid, because the mode of resolving administrative disputes is mandatorily assigned by law and cannot be displaced
by agreement. Where the agreement is civil in nature and only incidentally involves a public authority, the clause may be valid.
The decisive criterion is not the identity of the party but whether the subject matter involves the exercise of public power.
Invalidity does not affect other clauses, nor arbitration of purely civil disputes; rendered awards may be challenged through
refusal of enforcement or annulment. Legislation should clarify the arbitrable scope or establish a specialized mechanism.
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