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Boundaries of Non-compete Obligations and Adjustment of

Liquidated Damages

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Disputes over non-compete clauses are increasing. Three issues dominate: whether the employee is subject to a
confidentiality duty; whether the scope, territory, and duration are reasonable; and whether excessive liquidated damages may be
reduced. This article proposes a dual review of consideration and proportionality. Substantively, the formal job-title test should
give way to whether the employee actually had access to trade secrets; the scope should be limited to actual competition; and
liquidated damages should be treated as pre-estimated damages subject to adjustment under Article 585 of the Civil Code, with a
benchmark of actual loss plus reasonable deterrence, capped by both three times the compensation paid and the employee's
annual income. Procedurally, the employer should bear the burden of proving loss rather than relying on the signed agreement
alone.
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