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Subordination of Affiliated Enterprise Claims in Bankruptcy

Proceedings

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where affiliated enterprises enter bankruptcy, the controlling enterprise is often the largest creditor. The
Enterprise Bankruptcy Law of China contains no express provision on subordination of affiliated claims, producing a conflict
between the equal-ranking approach and automatic subordination. This article proposes a dual test: control as the formal
threshold and improper transfer of benefits as the substantive criterion, with fair dealing available to the affiliated creditor as a
rebuttal. Control should be assessed substantively rather than by shareholding ratio; improper transfer should be confined to
claims obtained in exchange for better-than-market terms or in substitution for capital contributions. Subordination is relative
rather than absolute, ranking behind ordinary claims yet ahead of residual distributions to shareholders. Procedurally, the
administrator or creditors bear the initial burden, whereupon the affiliated creditor must explain fair dealing. Substantive
consolidation and subordination are alternatives, the latter being preferred.

Key words: affiliated enterprises; bankruptcy claims; subordination; controlling relationship; substantive consolidation
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