W 5\ E F HIHEE S5/ S oUB T R
BRI AR R HZ S F R A IEH

AR 2K
(CZHEBERIMES AT, ZH A0 2300000

WE: WEZHMINE, ME “FMB” 5 “FH” ZWATERES. 1T AP BN, BEIE
WILTPAGELE, DEVEEBKE “HExE” o A, e mrE. Jrstirfimm, s
SEEBIR SRR EREN, S CFEREN 5 “Gisk’]” 347, 20K, RESESHMIN
SE SRR PSR —Fp PR MRS E” - SURINEE S . FITE AR RELE AL . 325 0 5k
B IEMEH, WUERES, B “FH” FMREUEN; X235 mIeEEmis], v
o fEpiEe L, RIXa “REEEMTHT” 5 “URMTHME” - ITANRE “TERZ SR “H
PG “ETAFEEMSN” “EanE&FR” Fdd, RAFLR “AFHwEzmR” WEE, 2
PR P SR L [Rl3% 5 s UEAR ST GR & s & . EEEATE b, IEZR B VLM e & I
A LMER “EbiEZ%7 , [EAEER “STER” EERE, HAENFLS5ME, HLkE
Bk, TEFEF L, Risifih “XXGREEFE” MR, FERA B RERRIE, #a “—H
EER

KEIE: NG FeHE; BURHl; PUaEEs; WEATHT

FEDHEES: D24.334 XEFRIRE: A XAHMS: WILT(2022)04-0001-14

The Structure of Presumption and the Limits of Defence in Insider

Trading

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The difficulty in establishing insider trading lies in the subjective elements of knowledge and use. Direct
evidence is almost never available, so enforcement relies on presumption. Yet the boundaries of presumption and the threshold of
defence remain unsettled. This article argues that practice has in fact developed a four-element factual presumption: trading
within a sensitive period, a relationship or contact with an insider, abnormality of the trading pattern, and the absence of
justification. These elements together establish a prima facie case of use, which is a factual presumption rather than a legal
fiction and is therefore rebuttable. In defence, the burden of production should be distinguished from the burden of persuasion:
once the trader raises planned trading, passive trading, analysis based on public information, or urgent liquidity needs sufficient
to shake the presumption, the burden of production shifts back, while the burden of persuasion remains with the prosecution.
Regulatory opinions may serve as expert reference but not as conclusive evidence.

Key words: insider trading; factual presumption; sensitive period; defence; burden of proof
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