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Choice of Law in Matrimonial Property Relations Involving Foreign

Elements

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 24 of the Law on the Application of Law to Foreign-Related Civil Relations establishes a three-tier
hierarchy for matrimonial property relations: party autonomy, common habitual residence, and common nationality. Yet the
conditions of application, the timing and limits of choice, and the test for habitual residence remain unspecified, producing both
an evisceration of party autonomy and an over-extension of habitual residence. This article argues for a stepped reading: a lower
tier applies only when the higher tier is unavailable, without skipping or cumulation. Party autonomy should be confined to
choices made before the dispute arises; a unilateral choice after the dispute is not a valid agreement. The chosen law must bear a
substantial connection with the matrimonial property relationship and may not prejudice bona fide third parties or evade the basic
framework of the domestic matrimonial property regime. Habitual residence should be identified by a dual test of life centre and
continuous residence. Where immovable property is involved, the law of the situs prevails.
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