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The Claim for Discretionary Provision from an Estate

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 1131 of the Civil Code grants a person outside the circle of heirs who has maintained the decedent to a
substantial extent the right to an appropriate share of the estate, without defining the nature of that right or supplying tests for
substantial maintenance and appropriateness. This article argues that the right is neither a right of inheritance nor a claim in
unjust enrichment, but an independent claim grounded in the fact of maintenance. Its elements are: the claimant stands outside
the heirs, the maintenance occurred during the decedent's lifetime and was continuous, and its extent reached the level of
substantial or of dependence. Substantiality should be assessed along two dimensions, namely the quality of care or financial
support and the duration and proportion of the burden, against the decedent's actual needs and the contributions of others. For
quantum, a three-tier structure is proposed: primary carers may receive up to half of the average statutory share, substantial carers
about one third, and ordinary carers a modest discretionary amount. The claim should be raised within inheritance proceedings
and prevails over escheat to the state or the collective.
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