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Priority between the Contractor's Construction Price Lien and the

Consumer Purchaser's Claim

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where a contractor's statutory lien for construction price, a bank mortgage and a consumer purchaser's claim for
delivery coexist over the same commercial housing unit, existing law provides no complete rule of priority. Article 807 of the
Civil Code confers a powerful lien, while a Supreme People's Court reply provides that it may not be asserted against a consumer
who has paid all or most of the price. This article argues that the priority of the consumer purchaser rests not on the doctrine of
expectant property right, but on the value ordering that subsistence interests prevail over business interests, supplemented by
efficiency considerations in risk allocation. Accordingly, two tiers of review are required: an identity test, under which the
purchaser must buy for daily consumption and the unit must be the family's only home, and a performance test, under which all
or most of the price must have been paid and the price must not be unreasonably low. In effect, the priority attaches only to the
specific unit purchased, not to land, parking spaces or shops. Procedurally, the purchaser should seek relief through an action of
objection by an outsider to enforcement and bear the burden of proof, while the contractor and mortgagee may raise defences of
fraud, collusion and fictitious payment.
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