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Duties and Liability Boundaries of the Executor of a Will

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Civil Code introduces the administrator of an estate while retaining the executor of a will. The two overlap
functionally, and their boundary is unclear in practice. This article argues that the distinction lies not in nomenclature but in the
source of power and the constraint upon it: the executor derives authority from the testator's appointment and is bound by the
content of the will, serving the realization of testamentary intent, whereas the administrator derives authority from statutory
provisions and serves creditors and heirs through liquidation, payment of debts and distribution of the residue. Accordingly, the
executor's duties may be divided into four layers: inventory and custody, management and disposition, payment of debts and
taxes, and distribution and delivery. Testamentary instructions prevail, and statutory provisions on administration apply in their
absence. The executor owes duties of loyalty and care, with care calibrated by remuneration: a paid executor owes the care of a
prudent manager, an unpaid one answers only for intent or gross negligence, and one appointed on the strength of special trust
owes a heightened duty of loyalty. Liability may be founded on tort or on breach of duty, joint executors being jointly liable
externally and contributing internally according to fault. Procedurally, claims may be brought in inheritance disputes or as
independent actions for damages, and interested parties should be entitled to apply for removal.
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