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Realization of Collateral and the Secured Creditor's Priority in

Insolvency Proceedings

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Collateral in insolvency proceedings has a dual status: it is both the object of a secured creditor's separate priority
and a component of the insolvent estate. Articles 109 and 110 of the Enterprise Bankruptcy Law confirm that priority, while
Article 113 prescribes the order of distribution, and their intersection leaves several questions open: who controls realization,
who bears the costs, how the surplus value is allocated, and what limits apply in reorganization. This article argues that
realization should be manager-led with secured creditor participation: the manager organizes the procedure and discloses
information, the secured creditor holds voting rights on the realization plan and a right of first refusal, and both monitor the
outcome. As to costs, direct expenses of custody, realization and taxation should be borne first by the collateral; administrative
expenses and common benefit debts may not be satisfied from the collateral unless its value exceeds the secured claim and direct
expenses. Distribution should be layered: direct expenses, secured claim, administrative and common benefit claims arising from
preservation of the collateral, and finally unsecured claims. In reorganization, the automatic stay limits the secured creditor, but
the limitation requires consideration in the form of adequate protection; the creditor may seek relief from the stay, and the court
should examine whether the collateral is necessary for the reorganization.
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