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Duties to Highlight and Explain Exemption Clauses in Insurance

Contracts

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 17 of the Insurance Law imposes two duties on insurers regarding exemption clauses: to highlight and to
explain clearly. Practice oscillates between extremes: accepting a signed application as proof of performance, or requiring the
insurer to prove the policyholder actually understood every term. The root lies in the absence of substantive standards. This
article argues that the duty to highlight is measured by noticeability: the insurer must, at or before contracting, set exemption
clauses apart from general terms in a manner sufficient to attract attention. The duty to explain is measured by comprehensibility:
the insurer must explain the concept, content and legal consequences in plain language to the extent that an ordinary policyholder
can understand. Both duties are judged by substantive effect rather than formal records; for online insurance, active ticking, pop-
up notices and mandatory reading should replace signatures. As to consequences, a layered approach is preferable: failure to
highlight means the clause never becomes part of the contract; highlighting without explanation renders the clause ineffective
upon the policyholder's claim; inadequate explanation on specific matters limits the clause's effect to those matters. The insurer
bears the burden of proof, and a signature is only prima facie evidence, rebuttable by the complexity of the terms, the
policyholder's cognition and the sales pitch.

Key words: insurance exemption clause; duty to highlight; duty to explain; comprehensibility; burden of proof
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