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Conflicts between Habitation Rights and Mortgages and Their

Resolution
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(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Since the Civil Code introduced the habitation right, the coexistence of habitation rights and mortgages over the
same premises has become common, and their conflicts concentrate in realization proceedings. Judicial practice is far from
uniform: some courts rank them by registration time, some by whether the mortgagee consented, and some simply hold that
habitation rights cannot defeat mortgages and remove them. The root of divergence lies in the failure to distinguish the real right
effect of habitation from its social policy function, so that the same right is treated differently across courts. This article argues
for a typological approach: taking the time of creation of the habitation right, the time of creation of the mortgage, whether the
mortgagee issued a consent document, and whether the inhabitant actually possesses the premises as four coordinates, four types
are distinguished, namely prior creation, subsequent creation, simultaneous creation and nominal creation, to which ranking rules,
consent rules, removal rules and negation rules apply respectively. In realization proceedings, a habitation right does not
automatically extinguish upon auction; it is handled according to whether it can defeat the mortgage: if it can, the purchaser takes
subject to it and the appraisal value is reduced accordingly; if it cannot, the court removes it before auction, and the inhabitant
may claim breach of contract or damages against the grantor. To prevent habitation rights from being used to obstruct
enforcement, a substantive review mechanism is advisable, identifying sham habitation rights by motive, consideration, actual
possession and relationship between the parties, and providing that sham creation is ineffective.

Key words: habitation right; mortgage; ranking of rights; realization proceedings; sham habitation right
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