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Likelihood of Confusion in Keyword Advertising

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Whether setting another's trademark as a bidding keyword constitutes trademark infringement or unfair
competition remains unsettled in practice. Divergence centres on three points: whether setting a trademark as a keyword amounts
to trademark use; whether the timing of confusion is confined to the point of purchase or extends to pre-purchase attraction of
attention; and to what extent the labelling of search results affects the finding of confusion. This article argues that keyword use
is not automatically trademark use and must be distinguished: where the mark is only set in the backend and never displayed in
search results, the use is internal and, absent confusion arising from the results themselves, infringement should not be found;
where the mark appears in the title or description of the advertisement, it is trademark use and the confusion analysis applies. As
to confusion, initial interest confusion should be introduced with limits: a user's mistaken belief as to source at the search stage
may suffice even if dispelled after clicking, subject to three conditions, namely that the keyword is identical or similar to the
mark, that the advertisement is not clearly labelled as such, and that the confusion reaches a substantial degree rather than
isolated misunderstanding. As to platform liability, active participation entails direct liability, while passive provision entails
liability only for failure to act upon notice.

Key words: keyword advertising; trademark use; initial interest confusion; platform liability; search engine
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