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Burden of Proof and the Limits of Expert Appraisal in Trade Secret
Litigation
ZHAO Yue

(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Trade secret litigation has long suffered from a dual predicament: plaintiffs struggle to prove their case, and
courts defer to expert appraisal. A plaintiff must establish the existence of a trade secret, the defendant's access and substantial
similarity, all involving technical judgment, so parties resort to appraisal, and courts tend to adopt the conclusion, effectively
delegating adjudicative power to appraisers. Although the Anti-Unfair Competition Law provides for a shift in the burden of
proof regarding secrecy and infringement, the timing, premise and scope of that shift remain unclear. This article argues that the
key lies not in lowering the standard of proof but in restructuring it: secrecy should be decomposed into non-publicity, non-easy-
acquisition and reasonable measures, the first two proved by prima facie evidence, the third reviewed by a typology based on the
proportionality between measures and value; once prima facie proof is complete, the burden shifts to the defendant to show that
the information is public or lawfully obtained. As to appraisal, factual and legal judgments must be distinguished: appraisers may
address technical facts only, while whether information constitutes a trade secret and whether measures are reasonable are legal
judgments not subject to appraisal. Courts should review appraisal opinions as to the authenticity of materials, reliability of
methods and certainty of conclusions, and must not substitute appraisal for reasoned adjudication.

Key words: trade secret; secrecy; confidentiality measures; shift of burden of proof; expert opinion
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