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The Procedural Status of the Administrator of an Estate
ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The Civil Code introduced the institution of the estate administrator, providing for appointment, duties and
liability, but silent on procedural status. Three difficulties follow: whether creditors should sue the heirs, the administrator or
both; what type of action lies when the administrator seeks to ascertain the scope of the estate, recover estate property or set aside
a disposal by an heir; and whether a judgment rendered against or in favour of the administrator binds heirs, legatees and
creditors. This article argues that the administrator is neither an agent of the heirs nor a legal representative of the estate, but an
office-holder vested by law with independent powers of administration and disposal; that in litigation concerning the estate the
administrator is normally the proper party, with the heirs subsidiarily qualified where the administrator is absent or inactive; that
actions should be classified by the relief sought, with different burdens of proof and different scope of res judicata; and that
judgments bind heirs, legatees and known creditors, but not third parties who lacked procedural safeguards.
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