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Application of Bona Fide Acquisition in the Disposal of Criminal

Proceeds

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The disposal of property involved in criminal cases frequently conflicts with the civil rights of third parties.
Where the accused transfers proceeds to a third party, the judiciary orders recovery while the third party claims bona fide
acquisition. Practice is deeply divided: some decisions order recovery in all cases on the view that stolen property admits no bona
fide acquisition; others protect the third party absolutely; still others adopt a compromise whose criteria vary. Three causes
underlie the divergence: the relationship between recovery under Article 64 of the Criminal Law and bona fide acquisition under
Article 311 of the Civil Code is not settled; the four requirements of bona fide acquisition are applied without adjustment to the
proceeds context; and the procedural channel for third-party claims is unclear. This article argues that proceeds should in
principle be subject to bona fide acquisition, subject to three adjustments: good faith measured at the time of acquisition rather
than delivery, the adequacy of price assessed against market value, and publicity by registration or delivery as a condition for
opposing recovery. Review should proceed by objective presumption rebuttable by contrary proof, and third parties should be
heard within the criminal proceedings, with a further remedy by action against enforcement.

Key words: criminal proceeds; recovery; bona fide acquisition; third party; action against enforcement
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