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The Interface between the Guarantee Period and the Limitation

Period

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The guarantee period is the most error-prone element of the suretyship regime. Four points divide the courts: its
legal nature, whether a period of preclusion, a limitation period or a special period of forfeiture, which determines whether it may
be interrupted, suspended or extended; its starting point where performance is instalment-based, the term is unclear, the debt
accelerates or the facility is rolled over; the interface with the limitation period, which differs between ordinary and joint and
several guarantees and is frequently confused; and the consequences of expiry, in particular whether the guarantor is
automatically released and whether performance already rendered may be recovered. This article argues that the guarantee period
is a special period of forfeiture, subject to neither interruption, suspension nor extension, but variable by agreement; that it runs
from the due date of the principal obligation, from the last instalment where performance is instalment-based, and from the due
date of each matured instalment where the creditor claims against it; that the interface for ordinary guarantees requires action
against the principal debtor and unsuccessful enforcement, while for joint and several guarantees it requires a demand on the
guarantor; and that expiry confers a defence of release which unilateral acts of the creditor cannot extinguish, though
performance already rendered is not recoverable.
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