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Exercise of the Lessor's Right of Recovery upon the Lessee's

Bankruptcy

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where the lessee under a financial lease enters bankruptcy, the lessor's claim to recover the leased asset is a
typical dispute. Four points divide practice: the nature of the right of recovery, whether a real right claim, a personal claim or a
special recovery right, which determines its priority against other creditors; the conditions for exercise, in particular whether
arrears must reach one quarter of total rent and whether termination is a precondition; the constraints of bankruptcy proceedings,
in particular whether the automatic stay under Article 18 of the Enterprise Bankruptcy Law extends to recovery and how the right
is exercised where the administrator remains silent; and the consequences where recovery is impossible because the asset has
been destroyed, transferred or affixed, in particular whether compensation is a common-benefit claim or an ordinary claim. This
article argues that the right is a real right claim based on ownership, functionally limited by the financing nature of the lease; that
exercise requires termination rather than a rent threshold, and that the lessor may sue for termination where the administrator
refuses; that the administrator must decide within a reasonable period, silence being deemed termination; and that compensation
for impossible recovery is a common-benefit claim ranking ahead of ordinary claims.

Key words: financial lease; right of recovery; bankruptcy proceedings; automatic stay; common-benefit claim
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