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Mortgage and Enforcement of Land Management Rights
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(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Since the reform separating ownership, contracting and management rights in rural land, the land management
right has been detached from the land contractual management right and recognised as an independent right. The Civil Code and
the Rural Land Contracting Law both provide that the land management right may be used as security for financing, yet the
provisions grant authorisation without supplying rules. Whether it can be mortgaged, by whom the mortgage is created, how it is
publicised, how it is realised and whether it can be enforced, are handled inconsistently in practice. Some courts deny its
mortgageability on the ground that it is a mere claim; some accept the mortgage but designate the real estate registry as the
registration authority, leaving the parties unable to register; some courts seal the right in enforcement but find no bidder, so that
the asset remains frozen, harming both creditors and the ordinary operation of farmland. The divergence stems from three layers
of confusion: the nature of the right, the mode of publicity, and the path of enforcement. This article argues that the land
management right is a claim-based right of land use which acquires opposability upon registration; that its mortgage follows the
rules on mortgages of rights and is registered with the rural land contracting administration, registration being a requirement for
opposability rather than for creation; that realisation should prefer compulsory management over sale; and that enforcement
should be permitted subject to three limits, namely no change of agricultural use, no prejudice to the contractor's contractual right,
and a transferee possessed of agricultural operating capacity.

Key words: land management right; mortgage; enforcement; separation of three rights; compulsory management
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