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Non-pecuniary Damages in Personal Information Torts

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Where personal information is leaked or misused and the data subject claims non-pecuniary damages, judicial
treatment is highly inconsistent. Some judgments award amounts ranging from several thousand to tens of thousands of yuan by
reference to the sensitivity of the data and the breadth of dissemination; some dismiss the claim on the ground that no actual
harm has been shown; some simply uphold the claim on the basis that the leak itself constitutes harm. The divergence stems from
three layers of confusion. First, the nature of the interest is unsettled: whether it is a personality right, a property right or a new
framework right, and what grounds the compensability of non-pecuniary loss. Second, the threshold is unclear: article 1183 of
the Civil Code requires serious mental distress, yet no standard indicates when a leak reaches that level. Third, the measure of
damages lacks rules on relevant factors, calculation and caps, producing divergent outcomes in like cases. This article argues that
the interest in personal information is a personality interest, so that compensability need not be derived from other personality
rights; that seriousness should be tested by five factors, namely the type of information, the scope of dissemination, the
consequences of circulation, the risk of identification and the duration of the condition, applied against a lowered standard of
proof; that the quantification of damages should serve both compensatory and preventive functions, built on a graded scale keyed
to information type and adjusted by the infringer's profit and degree of fault; and that proof should be lightened on both fault and
harm, with the processor bearing the burden of showing absence of fault and triviality of harm.
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