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Validity of Testamentary Trusts and the Duties of Trustees

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The testamentary trust is an important instrument for arranging the intergenerational transfer of wealth. By
establishing a trust through a will, the settlor delivers property to a trustee who distributes it to beneficiaries in instalments and on
conditions prescribed by the settlor. Such an arrangement avoids a one-off division of the estate, restrains the beneficiary's
extravagance and to some extent isolates debts. Yet practice remains thin, and once a dispute arises courts have little to work
with. The roots of the problem lie in three normative gaps. First, the requirements of validity are unclear: article 13 of the Trust
Law applies the rules on wills to testamentary trusts, but it is unsettled whether the will and the trust take effect simultaneously,
whether the trust is constituted when the designated trustee declines, and how to proceed where the designated trustee
predeceases the settlor. Second, the layers of duty are unclear: the duties of loyalty, prudence, separate management, reporting
and distribution lack content, standards and consequences of breach. Third, remedies are inadequate: the beneficiary's rights to
information, avoidance, damages and removal of the trustee are scattered and of limited effect. This article argues that the
validity of a testamentary trust should be constructed in two stages, separating the taking effect of the will from the acceptance
by the trustee, so that where the trustee declines the trust is not constituted but the beneficiary may apply for appointment of a
new trustee; that trustees' duties should be layered into foundational, specific and supplementary duties, centred on loyalty,
measured by prudence and secured by separate management and reporting; and that the beneficiary's remedies should form a
system grounded in information, operating through avoidance and damages, and backed by removal and appointment.

Key words: testamentary trust; requirements of validity; trustee duties; beneficiary remedies; independence of trust
property
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