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The Validity of Security Transfers and the Duty to Settle Accounts

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Security transfer is the most active and most contested of the atypical security devices. The debtor or a third party
transfers title in property to the creditor to secure performance; upon performance title returns, and upon default the creditor may
realise the property. Formally the arrangement appears as a sale or assignment, substantively it is a security, and this mismatch
between form and substance lies at the root of the controversy. Article 68 of the Supreme People's Court interpretation on
security under the Civil Code for the first time recognises the validity of security transfers, but the rules remain thin. Four points
divide practice. First, nature: whether the device is a transfer of title burdened by a contractual restraint, a conditional transfer, or
a new type of security interest. Second, effect: whether an unpublicised transfer may be asserted against third parties, and
whether it confers priority in the debtor's insolvency or enforcement. Third, settlement: when the duty to settle arises, how it is
performed and what follows from breach. Fourth, boundary: how the device differs from provisions for forfeiture, datio in
solutum, nominee shareholding and financial leasing. This article argues that the security transfer is an atypical security; that its
effect should be recognised in a limited manner, upholding the security but not the transfer; that opposability depends on
publicity, so that an unpublicised transfer neither defeats bona fide third parties nor confers priority in insolvency or enforcement;
that the duty to settle accounts is the core obligation, performed either by realisation and account or by attribution, and
comprising the duties to elect, notify, calculate and return, breach of which sounds in damages; and that the boundary with
forfeiture clauses should be drawn by reference to the presence of a duty to settle, not by reference to whether title has passed.

Key words: security transfer; atypical security; publicity and opposability; duty to settle accounts; forfeiture clause
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