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Treatment of Executory Contracts in Insolvency Proceedings

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: After insolvency proceedings commence, contracts concluded by the debtor do not lapse automatically. Premises
remain leased, equipment remains serviced, goods continue to be supplied. Contracts unperformed by both sides form a category
of pending affairs apart from the estate, and their treatment directly affects the assets available for distribution. The law confers
on the administrator an option to perform or to terminate, a rule simple in appearance yet ambiguous in application. First, no
uniform standard identifies an executory contract, so contracts at different stages of performance are treated alike. Second, the
nature and exercise of the option are unclear: the character of the two-month period, the form of notice and the effect of silence
are all contested. Third, the condition for performance is reduced to whether performance benefits the estate, ignoring the
counterparty's interest in counter-performance and its defences. Fourth, damages after termination are uniformly demoted to
ordinary claims, in sharp contrast with the community-debt status of debts arising from performance. Fifth, the standard for
identifying community debts is vague, and pre-petition claims are often confused with post-petition ones. This article argues that
an executory contract should be identified by the criterion that neither side has finally realised its performance; that the option is
in nature a right of formation subject to good faith and balancing of interests; that the conditions for performance should include
benefit to the estate, security for counter-performance and no prejudice to priority holders; that post-termination damages are in
principle ordinary claims, with exceptions where the counterparty has already performed or where performance is partly rendered
and indivisible; and that community debts should be identified by the time the debt arises rather than the time the contract was
concluded, so that pre-petition claims are not upgraded by subsequent performance.

Key words: executory contract; administrator's option; continued performance; community debt; insolvency claim
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