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Actions to Set Aside Resolutions of the Owners' Assembly

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Resolutions of the owners' assembly express the common will of a residential community and bind all owners.
Where a resolution infringes an owner's rights, the Civil Code confers a right to have it set aside. This seemingly simple remedy
faces three difficulties. First, standing is unclear: whether any owner may sue or only one whose rights are specially affected.
Second, the standard of review is unclear: the boundary between procedural and substantive defects is blurred and no uniform
measure governs whether a minor defect justifies annulment. Third, the consequences are unsettled: how performed parts are
handled and how the reliance of bona fide third parties is protected remain unregulated. This article argues that standing should
be differentiated, limited to infringement of participation rights for procedural defects and to infringement of substantive rights
for substantive defects; that review should proceed in three stages, namely legality of convening and voting, authority and
legality of content, and conformity of content with the purpose of the community; that minor procedural defects not affecting the
outcome should not lead to annulment; that the judgment has constitutive effect and the resolution loses binding force ab initio,
while legal relations formed with bona fide third parties remain unaffected and losses are borne by the party at fault; and that
representative and consolidated proceedings should be established for group disputes.

Key words: owners' assembly resolution; action to set aside; standing; standard of review; constitutive judgment
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