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The Interface between Voluntary Guardianship and Testamentary

Trusts

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Voluntary guardianship and testamentary trusts are two important institutions through which adults arrange their
late years and affairs after death. The former determines who decides after incapacity, the latter how property is managed and
distributed after death. They meet in time and overlap in function, yet belong to the law of guardianship and the law of trusts
respectively, with no mechanism connecting them. First, decline in capacity is a continuous process from full to limited to no
capacity, and no rules govern the transition between stages. Second, the boundary between the guardian's powers and the trustee's
powers is unclear, so that property management may fall within both and conflicts have no answer. Third, supervisory
mechanisms operate separately, with guardianship supervisors and trust protectors duplicating costs and reducing efficiency.
Fourth, the relation between the guardianship agreement and the trust deed is uncertain, and whether alteration or revocation of
one affects the other requires interpretation. This article argues that a relay structure of lifetime guardianship and post-mortem
trust should be built along the axis of continuous decline in capacity; that the guardian's powers should be confined to personal
care and routine property management, while major dispositions follow the trust deed and are executed by the trustee; that the
guardianship supervisor and the trust protector may be the same person, integrating supervision; and that provisions on property
management in the guardianship agreement may be construed as instructions to the trust, the two instruments being connected
rather than mutually exclusive.
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