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Competition between Retention of Title and Security Transfer of

Ownership

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Retention of title and security transfer of ownership are two atypical security devices with similar functions. The
former secures a price claim by reserving ownership, the latter secures a financing claim by transferring ownership. When both
exist over the same asset, which prevails becomes a practical difficulty. First, their structures differ, one being a conditional sale
and the other a fiduciary transfer, so whether the content and effect of the security interests are identical must first be clarified.
Second, the effect of registration differs: retention of title adopts registration against third parties, while registration of security
transfer lacks uniform rules, so the scope of opposability is inconsistent. Third, ranking rules are absent, neither the Civil Code
nor the judicial interpretation sets ranking for competing security interests, and adjudication is inconsistent. Fourth, protection of
third parties is insufficient, as the position of bona fide transferees, other creditors and administrators is unclear. This article
argues that both devices are functionally security and should be subject to unified competition rules; that ranking should follow
the order of registration and, absent registration, the state of possession and the order of acquisition; that registered retention of
title approximates a mortgage and may defeat a later security transfer; that unregistered interests may not be asserted against
bona fide third parties; and that enforcement should follow the procedure for realising security interests so as to avoid fragmented
realisation.

Key words: retention of title; security transfer; atypical security; competition; registration against third parties
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