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Avoidance and Nullity of Preferential Payments after the

Commencement of Insolvency Proceedings

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: The central promise of insolvency proceedings is equal treatment of creditors. Once the debtor loses the capacity
to pay, any transfer tilted toward an individual creditor dilutes the recovery of the rest. The law therefore installs two gates:
individual payments made after commencement are void, and those made within six months before commencement may be
avoided. The division appears clear but is fraught with difficulty in application. First, nullity and avoidance are structurally
different, and their grounds of restitution, defences and limitation periods diverge, yet they are often confused in practice. Second,
no uniform standard identifies a preferential payment, and courts differ on whether payment in kind, datio in solutum, set-off and
the grant of security fall within it. Third, the computation of the suspect period is entangled with proof of insolvency, which the
administrator often fails to establish. Fourth, the safe harbour is over-expanded, so that payments which should be avoided obtain
exemption in the name of business necessity. Fifth, the interaction with the enforcement of security, the exercise of set-off and
recovery through execution lacks systematic treatment. This article argues that nullity under Article 16 is absolute, automatic and
self-executing, requiring no avoidance action; that avoidance under Article 32 requires the administrator's claim and is in nature a
formative action; that preferential payment should be identified by a substantive test, namely whether the creditor's position is
improved compared with liquidation; that intent is in principle not required, though an unrelated creditor acting in good faith and
without negligence may raise a defence; that the safe harbour should be confined to exchanges receiving equivalent new value,
and not extend to the mere settlement of old debts; and that the interaction with security, set-off and execution should be resolved
by the time of acquisition and the presence of consideration.

Key words: individual payment; preferential transfer; avoidance power; suspect period; safe harbour; restitution
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