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The Legal Nature of Standard Contracts for Cross-border Personal

Information Transfer and Remedies for Breach

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Article 38 of the Personal Information Protection Law establishes three channels for outbound personal
information: security assessment, standard contract and protection certification. The standard contract, being less costly and
easier to access, has become the first choice for small and medium enterprises. Yet its legal nature, scope of application and
remedies for breach are under-developed, generating ambiguity in practice. First, whether the standard contract is a civil contract
between the parties, a compliance tool set by the regulator, or both, determines its validity and interpretation. Second, the
conditions of application are vague, and there are no quantitative standards for small volumes, sensitive information or important
data. Third, the effect of filing is unclear: whether the absence of filing affects validity or the legality of the transfer differs
among regulators. Fourth, the relationship between the impact assessment and the standard contract is unclear, whether the
former is a precondition of validity or an independent compliance duty. Fifth, remedies are difficult: how the domestic processor
pursues a defaulting overseas recipient, and whether individuals may claim directly against the recipient, remain unresolved. This
article argues that the standard contract has a dual nature, civil and regulatory, with mandatory terms that parties may not
derogate from; that its scope should be determined by volume, sensitivity and purpose rather than headcount alone; that filing is a
managerial requirement which does not affect validity, though failure to file entails administrative liability; that the impact
assessment is a precondition to contracting whose defects do not void the contract but constitute an administrative violation; and
that remedies should follow a two-tier path, contractual claims by the processor against the recipient and statutory claims by
individuals against the processor, supported by regulatory cooperation and cross-border enforcement.

Key words: outbound personal information; standard contract; filing; impact assessment; breach of contract; cross-border
remedies
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