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The Legal Effect of Advance Medical Directives

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: When a person loses the capacity to make medical decisions, who decides for him and by what standard is an
unavoidable question in an ageing society. Article 1219 of the Civil Code establishes informed consent with the patient as the
decision-maker; where the patient cannot express himself, close relatives decide. Yet relatives may act contrary to the patient's
true wishes, even against an explicit prior statement. The advance medical directive exists to resolve this dilemma, allowing a
competent adult to arrange future medical measures in advance, effective upon loss of capacity. Chinese law is silent, and courts
have occasionally denied effect on grounds of public order or lack of legal basis. This article argues that an advance directive is a
unilateral juridical act subject to a condition, taking effect upon loss of capacity and requiring no consent of relatives; that its
foundation is the patient's right of self-determination rather than agency; that formalities should include capacity at execution,
written form, witnesses and, where necessary, notarisation or registration; that surrogate decisions must give priority to the
patient's anticipatory wishes, with relatives' views supplementing only where no directive exists or its meaning is unclear; that
withholding and withdrawing treatment in hospice care must be distinguished from active treatment, life-sustaining treatment and
palliative care, and may not be used to practise euthanasia; and that a provider acting on a valid directive bears no tort liability,
provided it fulfils duties of explanation, documentation and ethics review.
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