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The Effect of Settlement Agreements in Enforcement Proceedings

and Remedies for Their Breach

ZHAO Yue
(Anhui Guoyun Law Firm, Hefei 230000, Anhui, China)

Abstract: Settlement in enforcement proceedings is an arrangement by which the parties, through negotiation, vary the
rights and obligations determined by the enforcement instrument. Valuing efficiency and autonomy, it reduces confrontation and
promotes substantive resolution of disputes. Yet its nature, effect and remedies are under-developed, and disputes concentrate on
five points. First, the nature of the agreement is unclear, whether a private contract, a procedural act, or both, which determines
its effect and the consequences of breach. Second, its impact on the proceedings is unclear, whether enforcement is suspended,
terminated or deferred, and practice varies. Third, the conditions for resuming enforcement are vague, with no uniform standard
for non-performance, delayed performance or partial performance. Fourth, the consequences of resumption are unclear, including
the effect of the original instrument, the deduction of sums already paid and the fate of the settlement terms. Fifth, the boundary
of separate action is uncertain, whether parties may sue on the settlement, whether the original instrument then lapses, and how
the two proceedings coordinate. This article argues that settlement has a dual nature, private and procedural, its private effect
governed by the Civil Code and its procedural effect by the Civil Procedure Law; that settlement suspends rather than terminates
enforcement; that resumption requires non-performance or delayed performance, partial performance not barring resumption but
requiring deduction; that upon resumption the original instrument revives while independent security terms survive; and that
separate action should be confined to new obligations or security created by the settlement, not to matters already determined by
the original instrument.

Key words: settlement in enforcement; settlement agreement; resumption of enforcement; separate action; enforcement
instrument; security
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